DISPOSSESSORY ACTION
NOTICE:  THIS HANDOUT IS ONLY FOR THE PURPOSE OF EXPLAINING THE GENERAL PROCESSES OF A DISPOSSESSORY ACTION IN MAGISTRATE COURT.  IT DOES NOT COVER ALL POSSIBLE OPTIONS NOR ALL COURSES OF ACTION AND IS NOT TO BE SUBSTITUTED FOR COMPETENT LEGAL COUNSEL.  IF YOU ARE IN DOUBT OR UNSURE HOW TO PROCEED OR RESPOND, YOU SHOULD CONSULT AN ATTORNEY.
Court personnel are not authorized to provide legal advice.

Judges cannot discuss a case unless both parties are present.
Laws regarding Landlord and Tenant (in general) and Dispossessory Proceedings are found in Title 44 Chapter 7 Sections 1 thru 59 of the Georgia Code.  The Georgia Code may be accessed via the internet at http://www.lexisnexis.com/hottopics/gacode. An additional source of information is the Landlord-Tenant Handbook, which may be accessed via the internet at http://www.dca.ga.gov/housing/HousingDevelopment/programs/LandlordTenantHandbook.asp
1) A Dispossessory action should be filed in the county where the property is located.

2) The relationship between the parties must be Landlord and Tenant.  The Tenant must be either holding over, Tenant at will, a Tenant at sufferance, or not paying rent as it comes due.  The Landlord must have made a demand for possession of the premises prior to commencement of the proceedings.
3) The cost to file a Dispossessory action varies depending on how many defendants must be served, review the Fees Schedule on website for cost to file Dispossessory.
4) The Dispossessory complaint may include a demand for possession of the premises, past due rents, utilities, late fees, attorneys’ fees, and other damages related to the Landlord-Tenant relationship.

5) You may file a claim for damages done to premises during the term of the lease.  However, if the Tenant is still in possession of the premises at the time of the Dispossessory hearing, you may not recover a judgment for damages done to the premises at the Dispossessory hearing, because the extent of the damages and cost of repair cannot always be accurately ascertained until the Tenant has vacated the premises.  As a general rule, another civil action is required to obtain a judgment for any damages done to the premises.

6) Personal service on the Tenant of the Dispossessory complaint and summons must be attempted.  In the event the Sheriff cannot serve the Tenant personally, the Sheriff may serve the Dispossessory complaint and summons, sui juris, that is, to any person residing at the premises of suitable age and discretion.  If the Sheriff is unable to obtain personal or sui juris service of the summons and Dispossessory complaint on the Tenant, the summons and Dispossessory complaint may be delivered by tack and mail that is, posted on the door of the premises.  On the same day of posting the Sheriff’s office must mail a copy of the summons and Dispossessory complaint to the Tenant at the Tenant’s last known address.  NOTE: Personal service must occur in order for a money judgment to issue.
7) Upon service of a summons of a Dispossessory action, the Tenant has seven days to file and answer in the Magistrate Clerk’s office.  NOTE: Failure to file the answer within seven days of service of the summons may result in a writ of possession being issued against the Tenant.

8) When the last day to file an answer falls on a weekend day or a legal holiday, then the answer may be filed by the close of the next business day.

9) Along with the Answer, the Tenant can file what is called a Counterclaim, which is, essentially, a Statement of Claim filed by the Tenant against the Landlord.

10) The Landlord pays Court costs when the case if filed.  However, the Tenant may be ordered to pay these costs to the Landlord if the Landlord wins his or her case.

11) While the Defendant (Tenant) may file a late answer, it will not prevent a Landlord from contacting the Magistrate Court’s office about presenting the writ of possession to a Judge for signature.

12) A Landlord may legally remove a Tenant and the Tenant’s property from rented premises only under the Dispossessory procedure.  If a Landlord uses self-help to evict a Tenant without a Dispossessory, it is a tort for which the Tenant may recover damages in a civil action, and a Landlord who cuts off utilities may be subject to misdemeanor prosecution under OCGA 44-7-14.1.

13) The Tenant has seven days from the date of service to file an answer with the court.

14) After an answer is filed in a Dispossessory action, the Court schedules the hearing for the next available Dispossessory calendar.
15) You should bring with you all persons who have direct knowledge of the facts related to you case and any documents, photographs, repair bills, receipts, or other physical evidence which you feel would help the Court better understand you case.

16) If Defendant (Tenant) is in default (either failed to answer or failed to appear at trial) a writ of possession may issue instanter. If the case is decided in the Plaintiff’s (Landlord’s) favor at trial, the Plaintiff can petition the court for a writ of possession to issue after sevens days as provided by law.  A writ of possession is a court order returning the property to the Landlord and requiring the Tenant to vacate.

17) You can compel a witness to appear in court by serving a subpoena on that person.  You can obtain a subpoena from the Clerk of Court.  There is no charge for the form.  The witness must be served with the subpoena at least twenty-four hours before the time scheduled for their appearance.
18) There is no specific amount of evidence required from either party.  The Landlord has the burden of proving his or her case.  The Tenant has the burden of proof on any counterclaim.  The party with the burden of proof must establish his or her case by what is known as a preponderance of evidence.  This basically means the evidence produced by that party must be more persuasive than the evidence produced by the other party.  If after hearing all of the evidence, the Court is not persuaded that one party or the other should prevail or win, the case will be decided against the party that had the burden of proof.

19) The Judge will usually decide and announce a decision from the bench.  Each party will be given a copy of the judgment, which is a document containing the Court’s decision.
20) When a writ of possession has issued, the Landlord must contact the Sheriff’s department to schedule an appointment for an eviction with that office.  Generally, the Landlord should be aware the Sheriff’s office is not responsible for the physical removal of the items form the rental property.  Instead, the Sheriff’s office is responsible to make sure that there is not a breach of the peace while the eviction occurs.  It is the Landlord’s responsibility to provide the requisite labor and resources for the timely removal of the items from the premises.
21) A judgment is a finding by the Court that one party has a legal obligation to pay the other party a specified amount of money.  It may not be redeemed with the Clerk of Court for money nor is it a Court order to pay that money by a certain date.  However, the judgment does give you certain rights to try to collect that money from the other side using the assistance of the courts.

22) BASIC OUTLINE OF POST-JUDGMENT COLLECTION PROCEDURES
A) A writ of fifa. is a document that is issued by our Clerk’s office for the purpose of recording a lien on the judgment debtor’s property or upon any motor vehicles that the judgment debtor owns. There is a special process to go through in perfecting a judgment lien on a motor vehicle and appropriate forms are available to you through the Georgia Department of Revenue, Division of Motor Vehicles.  A writ of fifa. is also a legal instrument by which the Sheriff of a County may seize the assets of a judgment debtor.  A writ of fifa. may be issued on a default judgment case immediately.  If the case was contested, then a writ of fifa. may not issue until ten days after the date of judgment.  Review the Fees Schedule on website for costs associated with issuing and recording fifa, those amounts do not include any amounts required by the Georgia Department of Revenue when placing a lien upon a motor vehicle.
B) A garnishment is a separate legal action that is filed against the garnishee.  The garnishee is a person or business entity that either owes funds to the judgment debtor, or is holding funds on behalf of the judgment debtor.  A garnishment is filed in the County where the garnishee is located.  Filing fees are stated on website.
C) A continuing garnishment is used when the judgment is a wage earner.  It lasts for a period of 180 days and the appropriate sums will be deducted form the judgment debtor’s wages on a 30-day recurring basis until the entire judgment is collected, or until the expiration of 180 days from the date of service, whichever event shall first occur.  A continuing garnishment is filed in the County where the garnishee is located.  Filing fees are stated on website. 
D) The purpose of the Post-Judgment Interrogatories is to ascertain what assets, if any, the judgment debtor has to satisfy the judgment debt.  The cost for filing is stated on website.
23) If you are awarded a money judgment and the other side satisfies or pays that judgment, you must file a Satisfaction of Judgment with the Court.  A judgment will appear on and damage a person’s credit report until it is satisfied.  You could be liable for damages to that person if you allow the judgment to continue to appear after it has been paid.

24) The parties to a lawsuit are free to discuss settlement of their case at any time.  When you come to court for trial the Judge will give you time to discuss your case with the other party before the case is heard.  If you are able to settle your case, the settlement may take several forms.

25) To appeal your case you must file a Notice of Appeal with the Clerk of Magistrate Court within seven days of the entry of judgment by the Court and pay a transfer fee to Superior Court.  You must send a copy of the appeal to the other party.  If your case is appealed it will be transferred to the Superior Court.  You will receive notice form the Superior Court as to when you trial will be held. Appeal cost is stated on website.
